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evidentiary hearing was required on the motion, because
mother failed to satisfy her burden under ORS 107.135 to
demonstrate a sufficient change in circumstances. He also
argues that mother received a hearing, because there was a
telephonic hearing during which she testified. Father argues
that the trial court examined the affidavits submitted by both
parties and properly found that there was an insufficient
basis to go forward with an evidentiary hearing.

This court has established a two-step inquiry for
determining whether a court should modify a custody
arrangement. See Ortiz and Ortiz, 310 Or 644, 649, 801 P2d
767 (1990) (formulating the inquiry). A parent seeking a cus-
tody change must show that (1) after the original judgment or
the last order affecting custody, circumstances relevant to
the capacity of either the moving party or the legal custodian
to take care of the child properly have changed, and (2) con-
sidering the asserted change of circumstances in the context
of all relevant evidence, it would be in the child’s best inter-
ests to change custody from the legal custodian to the moving
party. Id. See also Greisamer and Greisamer, 276 Or 397,
400, 555 P2d 28 (1976) (describing two-step analysis). A par-
ent seeking a change of custody bears the burden of showing
a change in circumstances. See State ex rel Johnson v. Bail,
325 Or 392, 396, 938 P2d 209 (1997) (so stating).

The inquiry into whether there has been a change in
circumstances is a factual one that relates to the capability of
one or both parents to properly care for the child. Greisamer,
276 Or at 400. One way a parent can show a change in cir-
cumstances is to show a change that has injuriously affected
the child. Henrickson v. Henrickson, 225 Or 398, 403, 358 P2d
507 (1961). Another is to show a change in the other parent’s
ability or inclination to care for the child in the best possible
manner. Id. at 404. When there is insufficient evidence of a
change in circumstances since the last custody determina-
tion, a court does not consider the second step of the analysis.
See State ex rel Johnson, 325 Or at 397 (so stating). There-
fore, the question whether mother was entitled to an eviden-
tiary hearing to present evidence regarding M’s best inter-
ests turns on whether she, as the parent seeking a change of
custody, satisfied her initial burden of demonstrating a
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change in circumstances relevant to the capacity of father to
properly care for M since the 2002 custody determination.

The trial court ruled that decisions regarding elec-
tive surgery for a child are reserved to the custodial parent,
and denied mother’s motion without a hearing on the merits.
We agree with the trial court that the authority of the custo-
dial parent to make medical decisions for his or her child,
including decisions involving elective procedures and deci-
sions that may involve medical risks, is implicit in both our
case law and Oregon statutes. For example, in Ortiz, this
court observed that, “in the context of divorced persons, ‘cus-
tody’ is the legal relationship between a minor child and the
legal custodian, i.e., the person to whom the court has given
the primary rights and responsibilities to supervise, care for,
and educate the child[.]” 310 Or at 649 (emphasis in original).
However, a statute, ORS 107.154, provides that an order of
sole custody to one parent shall not deprive the noncustodial
parent of specific rights, including the right to consult with
any person who may provide care or treatment for the child
and to inspect and receive the child’s medical records, as well
as the right to authorize emergency care for the child if the
custodial parent is unavailable.” Father argues that ORS
107.154 limits a noncustodial parent’s rights to only those
rights specified in that statute, that is, mother can “consult
with” M’s doctor, but cannot override father’s decisions
regarding M’s medical care. For that reason, father argues,
his decision to have M circumcised cannot be the basis for
changing a custody order or holding an evidentiary hearing
on the issue.

7 ORS 107.154 provides, in part:

“Unless otherwise ordered by the court, an order of sole custody to one par-
ent shall not deprive the other parent of the following authority:

“(38) To consult with any person who may provide care or treatment for the
child and to inspect and receive the child’s medical, dental and psychological
records, to the same extent as the custodial parent may consult with such per-
son and inspect and receive such records;

“(4) To authorize emergency medical, dental, psychological, psychiatric or
other health care for the child if the custodial parent is, for practical purposes,
unavailable[.]”
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Mother, joined by amicus curiae Doctors Opposing
Circumcision (DOC), asserts that there is no more important
decision to make for a male child than to require that the
child undergo permanent modification to his body, and
argues that an evidentiary hearing is required to find out
whether M objects to the circumcision. She also contends that
an evidentiary hearing is required so that she may present
evidence regarding the harmful effects and permanent
nature of circumcision. Indeed, mother and DOC assert that,
because of the significant medical risks associated with cir-
cumcision, M should not be circumcised even if he states that
he wants to undergo the procedure.

In response, father, joined by amicus curiae
American Jewish Congress, American Jewish Committee,
Anti-Defamation League, and Union of Orthodox Jewish
Congregations of America (collectively, AJC), argues that the
trial court did not need to hold an evidentiary hearing,
because M’s attitude about whether he wants the circumci-
sion is not legally significant. Father asserts that a child is
not the decision-maker on such questions, any more than an
infant who is circumcised. If the legislature had wanted a
male child to have a say in whether he is circumcised, he con-
tends, it could have adopted a statute to that effect, as it has
done in other statutes such as ORS 109.610 (giving minors
the right to consent to treatment for venereal disease without
parental consent). Father also contends that the health risks
associated with male circumcision are de minimus. In any
case, father maintains that the affidavits he supplied to the
trial court demonstrate that M does want to be circumcised.

Finally, father and AJC argue that father has a con-
stitutionally protected right to circumcise his son. They
maintain that American Jews must be free to practice cir-
cumcision because it is and has been one of the most funda-
mental and sacred parts of the Jewish tradition. Father con-
cludes that, if this court requires the trial court to hold an
evidentiary hearing, we would usurp the role of the custodial
parent and violate the First Amendment to the United States
Constitution.

Although the parties and amici have presented
extensive material regarding circumcision, we do not need to
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decide in this case which side has presented a more persua-
sive argument regarding the medical risks or benefits of male
circumcision. We conclude that, although circumcision is an
invasive medical procedure that results in permanent physi-
cal alteration of a body part and has attendant medical risks,
the decision to have a male child circumcised for medical or
religious reasons is one that is commonly and historically
made by parents in the United States. We also conclude that
the decision to circumcise a male child is one that generally
falls within a custodial parent’s authority, unfettered by a
noncustodial parent’s concerns or beliefs—medical, religious
or otherwise. Were mother’s concerns or beliefs regarding cir-
cumcision all that were asserted in the affidavits in this case,
we would conclude that mother did not carry her initial stat-
utory burden to demonstrate a sufficient change in cir-
cumstances demonstrating father’sinability to properly care
for M.

However, in this case, mother has averred in her
affidavit that M objects to the circumcision.? In our view, at
age 12, M’s attitude regarding circumcision, though not con-
clusive of the custody issue presented here, is afact necessary
to the determination of whether mother has asserted a col-
orable claim of a change of circumstances sufficient to war-
rant a hearing concerning whether to change custody. That is
so because forcing M at age 12 to undergo the circumcision
against his will could seriously affect the relationship
between M and father, and could have a pronounced effect on
father’s capability to properly care for M. See Greisamer, 276
Or at 400 (illustrating proposition). Thus, if mother’s asser-
tions are verified the trial court would be entitled to recon-
sider custody. As to that inquiry, however, we think that no
decision should be made without some assessment of M’s true
state of mind. That conclusion dictates the outcome here.

We remand the case to the trial court with instruc-
tions to resolve the factual issue whether M agrees or objects
to the circumcision. In order to resolve that question, the trial
court may choose to determine M’s state of mind utilizing

5 In direct contradiction to mother’s sworn assertion, father has asserted that
M accepts the circumcision.
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means available to it under the relevant provisions of ORS
107.425.2 If the trial court finds that M agrees to be circum-
cised, the court shall enter an order denying mother’s

9 In this state the legislature has made it clear that, in determining child cus-
todyin a variety of settings, a court, when appropriate, may use various methods to
determine a child’s views or best interests.

ORS 107.425 provides, in part:

“(2) The court, on its own motion or on the motion of a party, may order an
independent physical, psychological, psychiatric or mental health examination
of a party or the children and may require any party and the children to be
interviewed, evaluated and tested by an expert or panel of experts. The court
may also authorize the expert or panel of experts to interview other persons
and to request other persons to make available to the expert or panel of experts
records deemed by the court or the expert or panel of experts to be relevant to
the evaluation. The court may order the parties to authorize the disclosure of
such records. In the event the parties are unable to stipulate to the selection of
an expert or panel of experts to conduct the examination or evaluation, the
court shall appoint a qualified expert or panel of experts. The court shall direct
one or more of the parties to pay for the examination or evaluation in the
absence of an agreement between the parties as to the responsibility for pay-
ment but shall not direct that the expenses be charged against funds appropri-
ated for public defense services. If more than one party is directed to pay, the
court may determine the amount that each party will pay based on financial
ability.

koK K K K

“(4) The provisions of this section apply when:
“(a) A person files a domestic relations suit, as defined in ORS 107.510;

“(b) A motion to modify an existing judgment in a domestic relations suit
is before the court;

“(c) A parent of a child born to an unmarried woman initiates a civil pro-
ceeding to determine custody or support under ORS 109.103;

“(d) A person petitions or files a motion for intervention under ORS
109.119;

“(e) A person or the administrator files a petition under ORS 109.125 to
establish paternity and paternity is established; or

“(f) A habeas corpus proceeding is before the court.

“(5) Application of the provisions of subsection (1), (2) or (3) of this section
to the proceedings under subsection (4) of this section does not prevent initia-
tion, entry or enforcement of an order of support.

“(6) The court, on its own motion or on the motion of a party, may appoint
counsel for the children. However, if requested to do so by one or more of the
children, the court shall appoint counsel for the child or children. A reasonable
fee for an attorney so appointed may be charged against one or more of the par-
ties or as a cost in the proceedings but shall not be charged against funds
appropriated for public defense services.

“(7) Prior to the entry of an order, the court on its own motion or on the
motion of a party may take testimony from or confer with the child or children



14 Boldt and Boldt

motions. If, however, the trial court finds that M opposes the
circumcision, it must then determine whether M’s opposition
to the circumcision will affect father’s ability to properly care
for M. And, if necessary, the trial court then can determine
whether it is in M’s best interests to retain the existing cus-
tody arrangement, whether other conditions should be
imposed on father’s continued custody of M, or change cus-
tody from father to mother.

The decision of the Court of Appeals is reversed. The
supplemental judgment of the circuit court is reversed. The
case is remanded to the circuit court for further proceedings.

of the marriage and may exclude from the conference the parents and other
persons ifthe court finds that such action would be likely to be in the best inter-
ests of the child or children. However, the court shall permit an attorney for
each party to attend the conference and question the child, and the conference
shall be reported.”
The legislature amended ORS 107.425 in 2007. However, those amendments are
not material to the issues presented here. For that reason, we refer to the current
version of the statute.





